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" To sustain a second marriage, and to vacate a first, because one of the parties 
believed the other to be dead, would make the existence of the marital relation 
determinable, not by certain extrinsic facts, easily capable of forensic ascertainment 
and proof, but by the subjective condition of individuals. To avoid this the stat- 
utes have made the dissolution of marriage, whether by death or divorce, depend- 
ent, not upon the personal belief of parties, but upon certain objective facts easily 
capable of accurate judicial cognizance." 

We submit, then, that there is no authority to sustain Professor 
Minor's view, and that no reason exists for making a judicial change 
in our statute. 

It is believed that in all cases the man who marries a second time 

within the seven years limit does so at his peril, even though under a 

bona fide but erroneous belief that his former wife is dead. 

Richard Cox Barlow. 
Portsmouth, Va. 



CONTRIBUTION BETWEEN CO-SURETIES. 
(Pace v. Pace. ) 



A REPLY. 

In the September number of the Law Register Mr. J. T. Cole- 
man, of the Lynchburg bar, has an able and interesting article, in 
which he states the difficulties which have confronted him in his efforts 
to reconcile the decision in this case, with what he conceives to be the 
true principles by which it should have been governed. 

He thinks the conclusion reached by the court was illogical and the 
result inequitable. As there continues to exist a difference of opinion 
among lawyers as to the correctness of this decision, with the permis- 
sion of the editor, I will accept the law and facts as stated by Mr. 
Coleman, and endeavor to show that the decision was just, and the 
conclusion strictly and severely logical. 

The facts as stated by Mr. Coleman are as follows: 

"Talbott, as principal, and John R. Pace and James B. Pace, as his sureties, 
made and delivered to Cheek a note for — let us say in round numbers — $16,000. 
Talbott died entirely insolvent. John R. Pace also died, leaving assets sufficient 
to pay only fifty cents on the dollar of his debts. After the tatter's death, James 
B. Pace paid the note, and then set it up as a debt against the estate of John R. 
Pace, claiming dividends, or apportionments in the distribution of that estate, on 
the whole amount so paid by him until he had received one-half thereof." 
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The court sustained the contention of James B. Pace, and the result 
was that he realized from the estate of John K. Pace the latter' s full 
half of the note. Thus James B. Pace came out whole, as against 
his co-surety, while the other creditors of John R. Pace lost, I sup- 
pose half of their debts. Mr. Coleman's argument is in substance as 
follows (quoting his language) : 

"A debt once paid by the party primarily liable therefor, must be forever dead 
both at law and in equity. By such payment it is necessarily extinguished. Co- 
sureties, as between themselves, are simply co-debt rs, and each is principal debtor 
for his portion of the common debt and surety for the other's portion only. So, in the 
case under consideration, James B. Pace and John E. Pace (Talbott being elimi- 
nated), as between themselves, were each principal debtor and primarily liable for 
his own half of the debt, due Cheek, and surety for the other's half only. When, 
therefore, James B. Pace paid the §16,000, that portion for which he was primarily 
liable, as between him and John R. Pace — half of it — was extinguished ; and hav- 
ing paid only $8,000 for John R. Pace he was not entitled to occupy the position 
of one who had paid $16,000 for him." 

He further says: "It seems to me that the court fell into error by 
losing sight of the extinguishment as to John R. Pace of half the Cheek 
debt by reason of its payment by James B. Pace." He complains 
because ' ' the result would have been j ust the same, if John R. Pace 
alone had been surety for Talbott and James B. Pace had been at the 
antipodes, or had died fifty years before John R. Pace was born." 

We will suppose the assets of John R. Pace's estate to have con- 
sisted entirely of money, and that his personal representative and 
James B. Pace on the same day and at the same time, in the banking 
house of Mr. Cheek in the town of Danville, paid him, each, the sum 
of $8,000 in full satisfaction of the $16,000 note. What would have 
been the result as to the other creditors of John R. Pace ? It seems 
to me that the half of the debt as to which James B. Pace was princi- 
pal debtor having been paid by him, and the half as to which John 
R. Pace was principal debtor having been paid by his personal repre- 
sentative, and both halves having been contemporaneously paid and 
extinguished, the other creditors of John R. Pace would have no 
rights against James B. Pace. "The result would be just the same 
as if John R. Pace alone had become surety for Talbott, and James 
B. Pace had been at the antipodes, or had died fifty years before John 
R. Pace was born," and if my views be correct, the ideas of my very 
ingenious friend about the extinguishment of that half of the debt as 
to which James B. Pace was principal debtor, would be reduced to 
zero. The same result would be reached if Cheek had proved his de- 
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mand against the estate of John R. Pace before the court, or collected 
one-half of it, from his personal representative at any time prior to 
payment of the debt by James B. Pace. This, I understand Mr. 
Coleman to admit. See also in this connection sees. 2660, 2661 and 
2665 of the Code, which require the assets of an insolvent decedent 
(preferred debts excepted) to be applied ratably to the satisfaction of 
" all demands against him." Now, Mr. Coleman's argument resolves 
itself into this, that if one-half of the sixteen thousand dollar debt of 
Cheek be first paid by the personal representative of John R. Pace, 
the result ought to be $8,000 paid by James B. Pace, but it first paid 
by James B. Pace the result ought to be a much larger sum paid by 
him. It seems to me that such a conclusion can be neither logical nor 
equitable. 

The following propositions, which lead to the conclusion that the 
decision of the court was correct, appear to me to follow each other in 
logical sequence: 

(1) "A surety who pays the debt of his principal is entitled to be 
subrogated to all the rights and remedies of the creditor against the 
principal." (Mr. Coleman's language. ) 

(2) James B. Pace having paid that part of the debt for which he 
was liable as surety only, a proper case arose for the application of 
the doctrine of subrogation. 

(3) In order to apply that doctrine, rights and remedies of some 
kind, which Cheek the creditor had, must be transferred to James B. 
Pace. 

(4) Immediately upon the death of John R. Pace, Cheek's rights 
and remedies under the Code (sees. 2660, 2661 and 2665) extended 
to the collection of $8,000 from the estate of John R. Pace. 

(5) The decision of the court was correct, if those were the rights 
and remedies of Cheek, which became transferred to James B. Pace. 

(6) I might admit (for the purposes of this argument) that subse- 
quent to the death of John R. Pace, one-half of Cheek's demand be- 
came extinguished, yet it would not follow that the rights and remedies 
that Cheek already had under the Code, for the collection of the re- 
mainder, became thereby destroyed or abridged, The language of 
the Code which requires the assets of an insolvent decedent to be ap- 
plied ratably to "all demands against him" (preferred debts ex- 
cepted) means by a fair interpretation (and a little reflection will show 
must of necessity mean) all demands against him as fixed by his death, 
and not by some act or series of acts subsequent to his death. This 
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construction of the language of the Code prohibits an actual extin- 
guishment of the debt, or any part thereof, subsequent to the death of 
John R. Pace, so far as it affects the ratable distribution of his assets 
among his creditors. 

(7) When John R. Pace died, James B. Pace held no demand 
whatever against him. The demand which James B. Pace subse- 
quently acquired against his estate was one-half of Cheek's demand 
against him at the time of hi3 death, and was very properly viewed 
and treated by the court according to its true character in the dis- 
tribution of his assets ratably towards the payment of ' ' all demands 
against him," as fixed by his death (preferred debts excepted). 
Therefore, under the doctrine of subrogation, the rights and remedies 
of Cheek mentioned in proposition (4) were transferred to James B. 
Pace, without contravening either the language or spirit of the stat- 
ute, and there can be no valid objection to the form in which he was 
allowed to apply his remedy. 

(8) From the foregoing it follows that the rights of James B. Pace 
under the doctrine of subrogation were more than merely co-extensive 
with those of a creditor to whom that doctrine could not apply, and 
the decision of the court was correct. Mr. Coleman says that it seems 
to him that the court "fell into error" by losing sight of the extin- 
guishment as to John R. Pace of half the Cheek debt by reason of its 
payment by James B. Pace. It seems to me that Mr. Coleman fell 
into error by keeping that idea in sight, instead of the court by losing 
sight of it. 

What are the inevitable consequences of a decision, in accordance 
with his views? Does he think the Court of Appeals should have 
said to every debtor in the situation of James B. Pace, prior to pay- 
ment by him of any part of the Cheek debt: " You justly owe $8,000 
as principal debtor, to say nothing of what you owe as surety. It is 
only ' your plain duty ' (Mr. Coleman's words) to pay it, but if you 
neglect this duty, you will save money." I doubt if many debtors 
could resist a temptation like that, coming from such a source. Con- 
siderations of this sort, dwelt upon with so much force by Prof. Lile 
in his comments upon this case, and by Judge Harrison in his very 
strong opinion, are the most convincing arguments in support of the 
correctness of the decision. 

It is an unsafe thing for a court to indulge, to a very great extent, 
in legal subtleties, but in this instance I think, and have endeavored 
to show, that both justice and legal subtleties are on the side of the 
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court. The guns of my learned friend are not in reality directed 
against the decision of the court in this case, hut against what I un- 
derstand him to admit as good law. To have been consistent he should 
have denied (not admitted, as he has done,) that "the other creditors 
of John R. Pace could not have protected themselves had Cheek chosen 
to prove the whole debt against their debtor." 

But by so doing he would have launched his boat upon a trouble- 
some sea and deep waters. The Code (see sees. 2660, 2661 and 2665), 
which requires the assets of an insolvent decedent (preferred debts 
excepted) to be applied ratably to the satisfaction of all "demands 
against him," accords with the doctrine stated in the syllabus, that 
they " are fixed by his death." 

My first impressions about this decision were those of Mr. Coleman, 
but after a more careful study of Judge Harrison's opinion, I feel 
that the clouds which, for a while, obscurred my mental vision have 

nassed away. 

Samuel A. Anderson. 
Richmond, Va. 



